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Supervisory Attorney

Complaints Examination & Legal Administration

Office of the General Caunsel

Federal Election Commission

Washington, D.C. 20463

Re: MUR 6386

Dees Mr. Jordan:

Please accept the following response filed on behalf of Stephen Fincher for Congress
(“Committee™) and Phyllis Patterson, Treasurer (together with Committee, “Respondents™).
Respondents received.a Complaint filed with the Federal Election Commission (“Commission™)
dated October 6, 2010, but received by them on October 11, 2010. The Commission assigned
number MUR 6386 to the Complaint, filed against Respondems by Herron for Congress
(“Herron for Congress” or “Complainant™). Herron for Congress is th= authorized campaign
cormmittee of Rey Herron, Mr Fincher’s unsucosssful Demowratic opponent for the U.S. Hounse
of Reprosentatives for fhe 8% Cotigressionai Dismict of Tennemxeo. Aisbeugh the oxigimai
response date for this matter was October 26, 2010, Respoudents received two 15 day extensions
from the Commmiredon on October 13, 2010 and November 5, 2010 (Attachment A). This
responso is submitted to your office within 30 days of receipt of those extensions, in assordance
with 2 U.S.C. § 437g(a), and therefare constitutes a timely response. As discussed herein, the
Commission need not give this matter further investigation or action and the Complaint should
be immediately dismissed as it pertains to the Respondents.

Aleged Violations

In its Compieint, Horron for Congresn allages, 1 sunmwery, that Stephen Fincher for
Congress received an illegal corporate contribution from a bank because a bank loan obtained by
the candidate fuiled te meet required conditions defined by the Federal Election Campaign Act
(Act) and the regulations promulgated there under. 2 USC §441(b)(a). Herron for Congress also
argues that failed to disclose the bank loan and its terms with the Commission.

Analysis

As demonsusted herein, the terins of the bank loan obtained by Mr. Fir<her, the
cavdidate, met all required comditions as defined by law and reguistion. While &l required
reports were filed in good faith, a review of how the loan was reported to the Commission
revealed inndvertent reporting errors and omissions that require the need for amended reports to
be filed with the Commission. Those reports are being prepared and will be provided to you as
soon as practicable.
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Under the Act and the regulations promulgated there under, a candidate or his or her
committee may obtain a lean, inchuding a line of credit, fiom a bank. On luly 7, 2010, Stephen
Fincher, the candidate, obtained a bank loan for campaign-related purposes from Gates Banking
and Trust Co. of Gates, Tennessee in the amount of $250,000.00 and with a rate of interest of
6.500% per year until paid in fill. The Multipurpose Note and Security Agreement is included
with this response for your review (Attachnrent B).

These is nn sacret that Mr. Fischer obtainesd this loan. As Warren Nunn, Chairman of
Gates Banking and Trust Co. publicly stated: “We did advance Stephen a loan...Stephen’s
always handSed his business satis@astorily, we’ve never had any problems. I wisk we had more
like him.” The loan was reparted to the Cammissicn on July 23, 2010 as an itemizad receipt on
Schedule A and as a loan on Schedule C. (Attachment C). The nmturity date was November 30,
2010. The purpose of the loan was listed on the loan document as “business expense,” with the
business being the candidate’s campaign-related purposes (as evidenced by the cashier’s check
made payable to (he crder of Stephen Fincher for Congress) (Attachment D).

When o vandidaw or his er har committes obsains a bank loan, specific esnditions mest
be mrt for tixs lomn to camply with ths Act and therregubations pessmigatud them under. If a loan
fails to meet any of these conditions, then a prohibited contribution from the lending institution
results.! These specific lme: conditiens are dstailed ai 11 CFR 100.82:

(a) General provisions. A loan of money to a political committee or a
candidate by a State bank, a federally chartered depositary institution
(including a national bank) or a depository institution whose deposits and
accounts are insured by the Federal Deposit Insurance Corporation or the
National Credit Union Administration is not a contribution by th lending
institution if such lsan is made in accordance with applicable besking
laws nnd segulations mid Is 1mde in the omlinmy cossse of husimars. A
loan will bo deenrexd to br mada in tha ordénary coume of brséness if it:

(1) Bears the usunl and castomary interest rate of the lending
institution foz the categery of loan involved;

(2) Is made on a basis that assures repayment;
(3) Is evidenced by a written instrument; sxd

(4) Is subject to a due date or amortization schedule.

'Sge 11 CFR 100.82(s).
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If a loan fails to meet any of these conditions, then a prohibited contribution from the lending
institution resulis.? When one applies these conditions to the loan nt issue, it is clesy tint.ali such
conditians were met and thus no prohibited contribution from the lending institution resuited:

(1) The loan bears the bank’s usual and customary interest rate for the category of loan
involved as required by 11 CFR 100.82(a)(1). The interest rate for the loan is 6.500%,
which was 3.25% over New York Pritne. Fhis rate was the usual and customary interest
rate for the lending institution for the category of loan. The rate was erronecusly but
unimemtiomitly reported to FEC consistamtly at “.0000%”. Tnis adminisimiivn owersight
will tee promptly porsnted an amanded raponis ke be filed with thas Conemissian..

(2) The lean was made on a bagis which gesures repayyognt 11 CFR 106.82(a)Y2). The
Commission should determine that nder the totality of the circumstances, the loan was
made on a basis which assured payment. The loan is a signature loan that was cross-
collateralized with other bank debt owed and accounts held by Mr. Fincher. Under 100
CFR 100.82(e)(1Xi), a loan nmay be secured using assets of the candidate or the
comanittee, such as real estate, personal propesty, cash on depesit, certflicates of depesit
and stocks; the fair market valuc of tlie assets must, ca the date of the loan, exjual or
exceed the emount of the loan and any smior linas; antt ths eommittee nrast esmuro dest
the lrank hus astoblishad a perforted semxity iutecant ju the collateral. Hae, the speoifle
debt surving as coiisteral for this note wias a 2010 crep pragduction nor: and 2 2009 kome
mortgege fcam executed by Sinphen & Lynn Finchen Farms and Stephen & Lynn Fincher,
respactively. A UCC Financthg Statement for the 2010 crop produntion note, on file with
the Tennesser Secretary of State, and the deed of trust on the Fincher home held by Gates
Banking and Trust serves as evidence of the perfected security interest established by the
bank in the collateral. (Attachment E). In additicn, the bank also cross collateralized the
loan with o deposit account held by the Fitghers jointly, on which the bank possussed a
rigit:of-offoet. While the debt owest snd assats hrid by the Finchers were jointly owsed,
the amount of the lomm was not grseter than the cocsdidete’s simpe of tha LEdoety in
acosrdanus with 100 CFR 110.52(b)(4).?

It & warih also noting, that. Commission spokeswomsn Jagith Ingram publioly
comented when questianad about this particulas lozn that 1) the rules regarding benk
loans and assets put up. for those loans are broad and open to interpretation; 2) that “[t}he
bank can make loans if the usual methods for making the loan and assuring repayment
are made”; and 3) if a bank can argue that it would have made the loantothecand:date
regardless of whether the person was in a political campaign, the rules permit the loan.!

2 See 11 CFR 100.82(a).

3 In its Complaisr, Herron for Congress questions informmtion contaired on two persona! financial disclosure
statements filed with tte Cletk of the U.S. Hocs: of Reprezentatiwes by Mr. Fincher. The informetien contadeed on
those statemmsds is wxder review.

¢ Mariann Martin, “Fincher’s income reports questioned,” Jackson Sun, August 28, 2010.
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The bank has publicly made this argument. Gates Banking and Trust Chairman Warren
Nunn stated in a news report on September 24, 2010 that Mr. Fincher has been a longtime
and "valued customer of our bank," demonstrating that the loan was based on Mr.

Fincher’s past busmess relationship with the institution and not because of Mr. Fincher’s
political candidacy.’

(3) The loan is d : B )
prewously noted the wntten loan instrument dated July 7, 2010 is emclosed for your
review (Attackmens B).

. (4) The loan is siibject t0 a due date or amortization schedule as required by 11 CFR
100.82(a)(4). The loan carries a Maturity Date of November 30, 2010, as detailed on the
eaclimad written irstsumant dated July 7, 2010 enclosed for your mview (Attaclsmant B).

Reporting of the Bank Loan

If a candidate obtains a bank loan for campaign-related purposes, the committee must
report the loan from the anndidate as a receipt on Schedule A and repayment of the loan to the
candidate as a disbursement of Schedule B. 11 CFR 104.3(a)(3)(vii}(B) and (b)(2)(iii)(A) and
100.82(c). In addition, buth the vrigindl loan end payments te reduuve prircipal must be soported
on Sclaedule C aach reporting pariod. Jd The Coummiites nesd cmly list the condiéate as the
sosrce of the loan om Sehedute C, but the type of loan the candidate reoelves mmat also be
disclesed. J/d. A Scindule C-1 must be filed when the cardidete obteins a loar ard them
contributes the procesds to the cammitter. 11 CFR 104.3(d)X(4).

A review of how the Committee reported the loan dernonstrated a need to file amerxded
reports, witich as previously noted will be filed with the Commission and copies of which will be
provided t yeu a2 mon as procticable. The luan was repaid in full by Mr. Fincher on November
17, 2010 and will be reported to the Commission accordingly on the next required filing.

Cenaclaaion

The Commission should dismiss the Complaint and find no reason to believe that a
violation of thi Act or the regulations promulgated there usider hus occarred by Bteve Fincher for
Congress or Phyllis Patterson, Treasurer, in her official capacity. The bank loan complied with
all conditions set under law and regulation. All erroneous reports will be amended. The

3 Bertholamew Suliivan, “Bething U.S. Rep. Jota Tanna Says Stephén Fimcher Neads to ‘Coms Clean’ on
Mysterious Loan,” Commercial Appeal, September 24, 2010,
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loan has been repaid in full with interest prior to its maturity date. With respect to Ms.
Patterson’s persenal capacity, she did not krowingly or willfully violate the Act or intentipnally
deprive herself of the operative facts giving rise to the alleged violation. Should you have any
additional questions with regards to this matter, I may be reached at (202) 558.3452. Thank you.

Sincerely,

Ot S.Badee_

Elliot S. Berke
Enclosures
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FEC REPORT OF RECEIPTS
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| Office Use Only
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Use separate schedule(s) (check only ori)
ITEMIZED RECEIPTS Do o e m H 1 B e B 19
13a 13 14
information copled from such Reports and Statemnents may not be sold or used by pnmlorlhonm of soliciting conjributions
M’u mmmmmhmmd.‘mdmu em:rz»un mm;uimsghmnlu
NAME OF COMMATTEE (tn Full)
Steve Fincher for Congress
Full Neman{Last, Fisot, Middle Inttiah)
A Stave Fncher Date of Receipt .
Malling Address PO Box 11152 2 L K
[o7] 2010
City State Zp Code Transaclion ID: 00707.C2341
slackson IN amoso1te | mmwmw
Fecn d ---- . 3 . . v L . L e
me Ic ‘Aﬂmlg.l P . la‘m-ilwglz'
Name of Employgr Occupation b’.ﬁ'&? by
Receipt For: 2010 Election Cycle-toDate ¥
Primary Geners! TV ¥—v_T-T=r—T] | NOTE: PERSONAL FUNDS
Other (specity) w e 25000000
SUBTOTAL of Recelpts This Page (cptions!) > — . 250000.00
TOTAL This Pertod (1ast page this ine nurmber only) > 50000.00

FECSchedule A( Form3 ) (Revised 02/2009)
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SCHEDULE C (FEC Form 3) . , [PAGE 27/27
e separate schadule(s
FOR LINE NUMBER:
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11|
NAME OF COMMITTEE (in Full)
Stewe Fincher for Congress
Transaction 1D: LS00707.C2341
LOAN SOURCE Full Name (Last, First, Middie Initiaf) Election:
Steve Fincher - [PERSONAL FUNDS] Primary
) Generdl
Malliig Address PO Box 11153 Other (specity) W
g Jackson State TN ZIP Code 38308-0119
Original Amount of Loan Cumulative Payment To Date Balance Outstanding at Close of This Period
| g sate M Muan Bam pEaes SIS MEme s e 'vﬁv'-oh‘r'—v T'fvivr1w17'
T denendiemsijptealinmmin g advmpiiainaniondh mubesmnulumsnlle l-u—ﬂ-‘-—l—hj
TERMS ,
Date Incurred ‘ Date Due Interest Rate Secured:
[57°] [02°] [Foro ' | [mi00mr 0000 %) [Jve XN
List Al Endorsers or Guarentors (i sny) to Loan Source
Full Name (Last, First, Middie Initial) Name of Employer
e m Rl L2 v R A v B e |
w “. mm m a B re A a2 F — . e . -
Outstanding:
Full Nams (Last, First, Middie Initiel) Name of Employer
Maling Address Occupation
_ _ Amourt e B~ e v r—
Clty Stste 2P Code Guarantesd L
Outstanding:
Full Name (Last, First, Middle Initial) Name of Employer
Maling Address Qccupation
B - Amount r———r—r—r—r—r——
W u apm w a a A A A 2 B A I -
mumdﬁ_!:
Full Name (Last, Firsi, Middie Inttal) Name of Employer
Naliing Address Occupation
& _ Amount g
State 2P Code
Outstanding: L-I—l.—.l—u—l-l—l—.-l—-l-_‘
SUBTOTALS This Period This Page (optional) » L. . . ., 25000000
TOTALS This Period (lest page in this line only) » s . 250000.00

Carry outstanding balance only 10 LINE 3, Schedule D, for this ins. ¥ no Schedule D, carry forward 1o appropriste line of Summary.

FESANOTS FEC Scheduls C{ Form3 ) (Revised 02/2003)
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Tre Hanat - Usifbem Comasroial Code

Secretwy of Sum . . 312 Rom L. Parigs Aveme
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Department of State - R )

DATE: 01/05/10
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GATRS BANKING AND TRUST CO
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;e "’-.-"‘-'-.DEEB OF TRUST
couug:»  CRXKETT ;. } """"“'"mm
| ™A u.mmim.im-nwm - Low A VDORR, .

br Ihe pulpua herelnafter set out do hereby Impln nell.mndennd eonvey unto .
. _m . DR, O, mmm. !IF

. mmmsmmwm

ORI SR ..,'llultee his successors in

D e et e Lying ,uugtu and bei:ag An ‘the meh Civil Disttiet of
. -Crockett COun-ty. munno. md- more- partieula:ly described a8
ﬁnm. to—w:l.t: .

. connenci.ng at a, point h the south um of P:og Jump

-Rosd, also known as Johngon Grove Rosd (25 feet from the .
centerline), said point being the noithedst coiner of the Johnny
H. Mayfield ard wife, Lime D. W q!md sroparty revor@s@ in Dewtl
Book 8§, Rigm 27; thentm witk tiow sewth lime of said.®rog Jump
Roed the.folllewing catlles agutk 08 degrwes 17 niinutes 49 nmmq
east, - 402.40 fmat) ‘thebos alomy a cuswe to the right heving a
radiung of 2975.0Q feot, a @slta sngle of 10 degrees 28 mimutes 21
seconds, a chord directian of south 75 dagrees 27 minutes 04
seconds east, -a chord length of.543.02 feet and an arc Iength of
543.78 fest: thence south 71 degrees 23 minutes 52 seconds east,

" 349.%7 feet to a set irom pin, said irom pin being thu nerthwvest
corn®y of the traci herdin vssorived @il the POENY C¥ BRSIRRING:
themee mmtth 73 Ceyrenw 23 mimutea 20 seosnds vEEt v!.th s wnuth

- lime of seid Trog Jusw Mom), 282.32 Sont ta 8 set Liom pim; thWoenm

. . cteating new iined through tha Jarkie L. Flookar emd wide, Rmsie
* -+ G. Finaber projarty recorded ic Dsed Bowk 106, Page 1632, Tract Ma.

1 the following calls: péeth 18 -degrees 36 minutes '09. seconds
west, 375.00 feet .to a set iron pin;. thnce nexrth 71 degreem 23
minutes 50 secouds ‘wet, 232.32 feat to a ‘set iron pin; thence
north 18 dedrees 36 .minutes 10 secdnds east, 375.00 féwt to the

.point of beginning end containing '87,119.91 squsre fest, or 2.00

‘acres of. land sm survéyed by Survcy!.ng su'vicull. Inc.. R.L.S.

: luzo. ‘GAted Sunuwsy 11, 2002.

“%he xhewe described ;n:oputy is smhisct to all ltl.:l.i.ty
easenon ity lnd .11 ﬂ.hts-ut-wav !nu Frog ounp NSoad.

Be!.ng daaignatod as a portion dof m ‘59, Parcels 3 and
* 4, in accordance with.tha Tax Assessor's Ofﬂ.oe of c:oekett
County, Tennenee. .

. - - Being t‘hs sahe property Csaverss to Steplua L.- l!.ncm
and wife, Lynn A. Fincher, by deed of Jackip L. ‘Fincher and wife,
Bonnie G.. rY of revenfi if Defd Mook . PageTROl, in the
Register's Offiom of Cromisstit £oumty, Yosessssde, .

'mﬁmi !llﬁ!l’ﬂ"!mnﬂﬂl&l POR mi mm TRX ‘TURPRSHEA
IS $20,080.00.
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. mm&bmnmundmwm' together with Mdimm
hereditainerms, impyoveinemts, appursniness and ;:zlm wilith Wso belong

. _'tnlh-!'__“.h‘w-:--u tenm end miSigns fowvar in R singlie,

.. WE COVENANT THAT WE are lawfully seized and possessed of the sald ‘property herein conveyed;
that we luwe & gaod and lavful right %0 sx8 and semmy the same; Yt tha snne iy neanaumhend
EXQRPT as hasain | st ot and deseribeil; nad ihat ws witl warmnt and farever defend tha fitia
to the said proprerty uato the said Timtes, kis smxessus 10 tust srd sasigng against the wiul claims
of afl parsons whomsoever. . . . .

. JRNA, FODER, vife of the dhove namd grantor, STEPHEN L. FINCHER,

mlﬂndwaﬂ_lqﬁnﬁhww-ﬂﬁhm—d&hﬂm

the Trustee aad to give mmediste posiession of thé seid property upoh demand, without any"notice,
lndnnmm.gﬁ,whunﬁhbdoao;ﬂmﬂn&m.uﬂamﬂmntulﬂhedmn

sale =y institute and prusecute to » duccessful omclusion and sction of unlawiul deeshrer xzntnst us -

befure any esun of wmpetent [=ilation of sud semny and stes for peuseslion 8f rel propedty anll
may mplevin 2Ny sucover a0y pesid prapesly femin comeyed, ) )

BUT THIS IS A DERD OF TRUST and Is given for the following putpuses:
To smsura the pmmmest nf cur iedmbhadnoas s fellais:

"Note Of even Bate herewith in tile smemwe of ¢E0E,EWY.0H Wes vne (1)

year from date, made by Stephem L. Fincher: and wifa, Lynn A. Fincher,

. payable to the. order of ocurselves and by us this date endorsed and

negatiated to a holder in due. cqurse.

ADDITIONAL LQANS AND, INDESTEDNESS . : L.

" Sald Bank Iﬂllmlllﬂlﬂ.“-ﬂ. one of the gmators, sums of and/or
mdlmum':gmdm&enmnmm ........... both All of such additional

INDEBTEDNESS

homastend, end el fher anemptitns of kind end reatuse, focleding the . -, .
et kos T2 G0 65:010%, o of sara bek beseby exmiasly woived.
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